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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 23 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).)  Court Call is approved for all hearings except Law and 

Motion, Issue Conferences and Trial.  Department 23’s telephone number is: (925) 608-1123. 

Submission of Orders After Hearing in Department 23 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. 
The order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of 
the Court’s tentative ruling must be attached to the proposed order when submitted to the Court 
for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC18-00436 
CASE NAME: POLIZZI VS. HENRY MATOZA CONST 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
CMC to be conducted in light of ruling set out in Line #2 below. 
 

  

  
 2.  TIME:  9:00   CASE#: MSC18-00436 
CASE NAME: POLIZZI VS. HENRY MATOZA CONST 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY CTO REALTY, INC. 
* TENTATIVE RULING: * 
 

Before the Court is a Motion for Summary Judgment or, in the Alternative, for Summary 
Adjudication (“Motion”), filed by Marianne Bordogna and CTO, Inc., dba Keller Williams Realty. 
The hearing on this matter is continued to December 28, 2020 at 9 a.m. to allow for further 
discovery, as requested by plaintiffs and as further discussed below. If any supplemental 
pleadings based upon any new evidence that they have discovered those pleadings shall be 
filed by the plaintiffs with the court and served on the defendants on or before November 30, 
2020. If the defendants, Bordogna and Keller-Williams wish to file any responsive pleadings, 
those pleadings shall be filed on or before December 14, 2020. 

Background 

In June 2015 plaintiffs Joseph and Rosalia Polizzi purchased 389 South Avenue in Alamo, 
California (“South Avenue”), with the intention of making various improvements to the property. 
(SSUMF, Nos. 1-3.) Despite Joseph Polizzi being a licensed mortgage broker who had known 
and worked with defendant Marianne Bordogna in the past (SSUMF Nos. 5, 10-12), the Polizzis 
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did not use Bordogna or her employer, defendant Keller Williams, as a broker for the South 
Avenue property. (SSUMF, Nos. 4, 9.)  

Joseph Polizzi did, however, ask Bordogna to walk the South Avenue property with him, which 
she did, along with defendant Eli Matoza. (SSUMF, No. 27; Polizzi Decl., ¶7.) (Eli Matoza and 
Henry Matoza Construction, Inc. are separate defendants, but the distinction is not relevant to 
the Motion.) Bordogna recommended to Joseph Polizzi that he let Matoza do the remodel on the 
South Avenue property. (Ibid.) Polizzi had already obtained a bid for the remodel work from 
another contractor, but Bordogna requested a copy of the bid, which she gave to Matoza, who 
then drew up a competing bid. (Ibid.) While Polizzi did not select Matoza for the remodel work, 
he hired Matoza for the retaining-wall work based on Bordogna's recommendation and 
representation that retaining walls were Matoza's specialty. (Ibid.)  

Matoza and the Polizzis entered into a contract for the work dated November 3, 2015. (Polizzi 
Decl., Ex. C.) The contract provided Matoza would purchase the supplies, provide the 
equipment and perform the services required to excavate and stabilize the hillside in the rear of 
the home in exchange for $118,000. (Ibid.) The estimated time for the work was eight (8) weeks.  
(Ibid.) Thereafter, Matoza requested payment advances, ostensibly for the purchase of supplies 
for the project and for other services to obtain approvals. Plaintiffs provided such advances, 
eventually totaling over $100,000. (Polizzi Decl., ¶¶8-12.) However, despite receiving virtually 
the entire contract price, Matoza failed to perform any work on the hillside, failed to purchase 
any supplies, failed to prepare any plans or other engineering drawings required to obtain 
approval for the work and failed to seek approval for the work. (Ibid.; see also First Amended 
Complaint, ¶21.) 

Plaintiffs allege the work was substandard and that Matoza destabilized the hillside, causing it to 
collapse and damage to the South Avenue property. (See First Amended Complaint, ¶¶20-28; 
Polizzi Decl., ¶¶8-9.) Plaintiffs filed a complaint with the Contractors State License Board and an 
administrative law judge found that Matoza did not have the required license to construct the 
retaining wall. (Polizzi Decl., ¶13, Ex. E.) 

Plaintiffs brought this suit alleging eight causes of action against Matoza:: (1) Fraud, (2) 
Conversion, (3) Negligence, (4) Breach of Contract, (5) Breach of the Covenant of Good Faith 
and Fair Dealing, (6) Rescission, (7) Violation of Business & Professions Code § 17200, (8) 
Declaratory Relief. All but the seventh are also alleged against Bordogna. Except for fraud, 
Keller Williams is joined in each cause of action alleged against Bordogna based on its vicarious 
liability for Bordogna’s acts as a Keller Williams broker.  

Plaintiffs allege, on information and belief, that the money they paid for the work on the South 
Avenue property was diverted to benefit the other projects Matoza was working on with 
Bordogna as part of their joint venture. (First Amended Complaint, ¶¶10, 30-31.) Plaintiffs assert 
that the joint venture consisted of Matoza and Bordogna flipping houses together. (First 
Amended Complaint, ¶¶6, 10-11.) This alleged diversion of funds toward a joint venture is the 
basis for Bordogna’s claimed liability under causes of action two through five, and eight. 

Motion and Opposition 

Bordogna and Keller Williams (collectively “Bordogna Defendants”) move for summary judgment 
or, in the alternative, summary adjudication on the basis that, as to each of the causes of action 
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against them, there is no triable issue of material fact. Specifically, they argue no evidence has 
been presented to show a joint venture with regard to the South Avenue property, eliminating 
their liability to the Polizzis for causes of action two through five, and eight. In support of this 
position, they submit a declaration by Marianne Bordogna, a declaration from Eli Matoza, 
excerpts from plaintiffs’ depositions, and discovery responses that expressly disclaim any 
sharing of profits or other benefit whatsoever from the South Avenue transaction to Bordogna. 

The Bordogna Defendants also argue the Polizzis cannot establish the required elements of 
fraud or unfair competition (causes of action two and seven).   

Plaintiffs oppose the Motion, arguing a joint venture is necessarily a question for the jury. 
Plaintiffs submit evidence of various transactions in which Bordogna and Matoza collaborated, 
all while Bordogna was acting as a Keller Williams broker. They cite transactions in which 
Bordogna referred to Matoza as her “partner” (Farragut and Casa Nuestra) around the same 
time the Polizzis hired Matoza on South Avenue. (See Declaration of Paul Justi, Ex. A, 
Deposition of Marianne Bordogna, hereinafter “Bordogna Depo,” Exs. 2 and 30.) They submit 
evidence of a Patelco Credit Union account in Matoza’s name over which Bordogna held signing 
authority. (See Bordogna Depo, 53:9-54:5 and Ex. 6.) They submit evidence that Bordogna 
priced one property (Farragut) based on Matoza doing the remodel work. (Polizzi Decl., ¶5.) 
They submit evidence that Bordogna paid Matoza’s payroll on at least one occasion, and that 
she extensively participated in remodel work at that same property after acting as the broker 
(Fulton Court). (See, generally, Nicole and Jake Dietrich Declarations and exhibits thereto.) 
They present evidence Bordogna always used Matoza on her real estate transactions where 
construction work was required. (Declaration of Nicole Dietrich, ¶¶2-4.) The Polizzis also 
present evidence that in hiring Matoza, they relied on Bordogna’s statement that Matoza had 
expertise in retaining walls. (See Polizzi Decl., ¶13.)  

Standard 

A motion for summary judgment shall be granted if all the papers submitted show that there is 
no triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law. (Code Civ. Proc., § 437c (c).) A party may alternatively move for summary 
adjudication as to one or more causes of action, proceeding in all procedural respects as in a 
motion for summary judgment. (Code Civ. Proc., § 437c (f).) A motion for summary adjudication 
shall be granted only if it completely disposes of a cause of action, an affirmative defense, a 
claim for damages, or an issue of duty. (Code Civ. Proc., § 437c (f)(2).) A defendant meets its 
burden of showing that a cause of action has no merit if it shows that one or more elements of a 
cause of action cannot be established, or that there is a complete defense to the cause of 
action. (Code Civ. Proc., § 437c (p)(2).)  

In reviewing the papers, the court should “construe the moving party's affidavits strictly, construe 
the opponent's affidavits liberally, and resolve doubts about the propriety of granting the motion 
in favor of the party opposing it.” (Szadolci v. Hollywood Park Operating Co. (1993) 14 
Cal.App.4th 16, 19.)  

As a preliminary matter, Bordogna Defendants argue in their Reply brief that the Polizzis’ failure 
to respond to the argument related to the first and seventh causes of action compels the Court 
to grant the Motion as to those causes of action. This is not accurate. Summary judgment is 
inappropriate unless the Bordogna Defendants meet their initial burden of production. (See 
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Johnson v. Superior Court (2006) 143 Cal.App.4th 297, 305; Aguilar v. Atlantic Richfield Co. 
(2001) 25 Cal.4th 826, 850; Chern v. Bank of America (1976) 15 Cal.3d 866, 873.) Here, while 
the Bordogna Defendants successfully shift the burden of production to plaintiffs on these 
causes of action, as discussed below, plaintiffs also submit evidence on these issues and 
therefore do not concede the Bordogna Defendants legal argument on these issues.  

Discussion 

 Joint Venture  

The first step for a court analyzing a motion for summary judgment is to “identify the issues 
framed by the pleadings,” because the motion must show “there is no factual basis for relief on 
any theory reasonably contemplated by the opponent's pleading.” (AARTS Productions, Inc. v. 
Crocker National Bank (1986) 179 Cal.App.3d 1061, 1064.) Stated otherwise, “[t]he materiality 
of a disputed fact is measured by the pleadings, which set the boundaries of the issues to be 
resolved at summary judgment.” (Conroy v. Regents of University of California (2009) 45 Cal.4th 
1244, 1250, internal quotation marks omitted.) 

The Bordogna Defendants’ motion rests predominantly on the argument that the Polizzis fail to 
show any joint venture between Matoza and Bordogna as to the South Avenue property, but this 
is not plaintiffs’ allegation. The allegation is that funds were diverted to a joint venture. The 
question then becomes whether the acts complained of were committed in furtherance of the 
joint venture, or rather, the nature or scope of any joint venture. 

"[T]here is no certain and all-inclusive definition" for a joint venture. (Holtz v. United Plumbing & 
Heating Co. (1957) 49 Cal.2d 501, 506.) Generally, in order to create a joint venture there must 
be an agreement between the parties under which they have a community of interest, that is, a 
joint interest, in a common business undertaking, an understanding as to the sharing of profits 
and losses, and a right of joint control. (Id. at 506-507.) “The law requires little formality in the 
creation of a joint venture and the agreement is not invalid because it may be indefinite with 
respect to its details.” (Boyd v. Bevilacqua (1966) 247 Cal.App.2d 272, 285.) Whether a joint 
venture actually exists depends on the intention of the parties and if any evidence is in dispute, 
the existence or nonexistence of a joint venture is a question of fact to be determined by the 
jury. (Unruh-Haxton v. Regents of University of California (2008) 162 Cal.App.4th 343, 370, 
internal citations omitted.) "[T]he conduct of the parties may create a joint venture despite an 
express declaration to the contrary." (April Enterprises, Inc. v. KTTV (1983) 147 Cal.App.3d 805, 
820.) 

The Bordogna Defendants argue that plaintiffs must show a joint venture by clear and 
convincing evidence. This is incorrect. The case they cite stands for just the opposite. The court 
there stated: “In summary, we believe that the decisional law does not justify or require a 
departure from the ordinary civil standard of ‘preponderance of the evidence’ when a party 
seeks to establish the existence and scope of an oral joint venture or partnership agreement.” 
(Weiner v. Fleischman (1991) 54 Cal.3d 476, 486.) Therefore, the Polizzis need only show the 
joint venture by a preponderance of the evidence. 

Here, plaintiffs show a chronological overlap between the South Avenue project and other 
collaborative projects between Bordogna and Matoza. Around the time Matoza was supposed to 
be working for the Polizzis, Bordogna was referring to Matoza as her “partner.” She took title to 
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another property (Faragut) with Matoza as a joint tenant. She also fronted the funds for supplies 
and payroll costs on another project (Fulton Court). Polizzi himself engaged in one collaborative 
project (Alcosta) with Bordogna and Matoza, in which they shared profits. Bordogna made 
significant effort to procure a contract for Matoza to work on South Avenue. These facts, and 
others, when taken as a whole and construed in favor of the plaintiffs (as they must be), could 
be sufficient to show a reasonable juror that a joint venture existed. 

Matoza and Bordogna also shared access to funds around this time in at least one Patelco 
Credit Union account. Plaintiffs present a check dated November 13, 2015 from a Patelco 
account with Matoza’s name on it, but signed by Bordogna. (Exhibit A6 to the Declaration of 
Paul Justi, hereinafter “Justi Decl.”) Plaintiffs also present deposit receipts to a Patelco account 
for the Fulton Court project, in which Bordogna participated extensively. (Exhibit E to Justi Decl.) 

Bank documents may indicate that the funds from the Polizzis were diverted to the other 
projects. This is exactly what the plaintiffs have asserted in their complaint. This is an issue 
plaintiffs would be entitled to verify by reference to specific records. Absent such diversion of 
funds, the existence or nonexistence of a joint venture may well have no bearing upon the 
issues to be resolved in this case. 

Currently, plaintiffs do not have this evidence, but they may pursue it, as discussed below. 

First Cause of Action (Fraud) 

The Bordogna Defendants contend that the Polizzis cannot show fraud. The elements of a fraud 
claim are well-established. They are (1) misrepresentation, (2) knowledge of falsity, (3) intent to 
defraud (i.e., to induce reliance), (4) justifiable reliance, and (5) resulting damage. (Engalla v. 
Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 974.) 

The Bordogna Defendants argue Bordogna did not make any statements, and if she did, they 
were not statements of fact. Joseph Polizzi specifically declares that Bordogna made 
statements concerning Matoza’s specialty being retaining walls, and that he never would have 
hired Matoza for the retaining wall construction work had Bordogna not said as much. (Polizzi 
Decl., ¶7.) Whether the statements were made is an issue of disputed fact appropriate for the 
jury to decide. Whether reliance was justifiable, and whether Bordogna had knowledge of the 
falsity of her representations--are also for the jury to decide. (Hart v. Browne (1980) 103 
Cal.App.3d 947, 957-958; see also Code Civ. Proc., § 437c (e) [if individual’s state of mind is 
material fact and evidence is solely the individual’s affirmation, denial of summary judgment may 
be appropriate].)  

The Bordogna Defendants argue that to prove fraud, the representations relied upon must be 
affirmations of fact, and that any statement about Matoza’s work was merely opinion. The Court 
disagrees. Whether a contractor specializes in a particular area is a provably false fact. Such 
falsity might be demonstrated or supported, for example, by the lack of a contractor’s license 
where one is required; or perhaps it might be shown by evidence that a contractor has never or 
rarely performed that type of work.  

Further, even statements of opinion can be actionable where the declarant holds himself out to 
be specially qualified to make the statements. (Harazim v. Lynam (1968) 267 Cal.App.2d 127, 
131.) Plaintiffs have alleged, and the circumstances suggest, that Bordogna held herself out as 
someone with superior knowledge or special information regarding Matoza’s work. Bordogna 
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had known defendant Eli Matoza for approximately 13 years, having utilized his contractor 
services on various properties since he was first referred to her for work on her own personal 
residence. (SSUMF, Nos. 13-15.)  

As noted, triable issues of fact exist as to the cause of action for fraud. The Motion is denied as 
to this cause of action.  

Second Cause of Action (Conversion) 

The Bordogna Defendants argue that plaintiffs cannot show conversion. "Conversion is the 
wrongful exercise of dominion over the property of another. The elements of a conversion are 
the plaintiff's ownership or right to possession of the property at the time of the conversion; the 
defendant's conversion by a wrongful act or disposition of property rights; and damages.” 
(Farmers Ins. Exchange v. Zerin (1997) 53 Cal.App.4th 445, 451.) 

The Bordogna Defendants argue both that no joint venture existed, and that Bordogna has not 
committed any wrongful act intended to dispose of plaintiffs’ property. Plaintiffs do not address 
the latter point in their opposition, focusing instead on the joint venture theory of liability. 

Parties to a joint venture are vicariously liable for the torts of the other in furtherance of the 
venture. (See CACI 3712; Cochrum v. Costa Victoria Healthcare, LLC (2018) 25 Cal.App.5th 
1034, 1053; Orosco v. Sun-Diamond Corp. (1997) 51 Cal.App.4th 1659, 1670.) 

The joint venture theory is discussed above. 

Third Cause of Action (Negligence) 

Bordogna argues that plaintiffs cannot show she was negligent. "The elements of a cause of 
action for negligence are well established. They are (a) a legal duty to use due care; (b) a 
breach of such legal duty; and (c) the breach as the proximate or legal cause of the resulting 
injury.” (Ladd v. County of San Mateo (1996) 12 Cal.4th 913, 917.) 

Bordogna argues plaintiffs have alleged no facts to indicate she has a duty to them, that she 
breached any duty, or that the breach was the cause of their harm. Plaintiffs do not address 
these points in their opposition.  

It appears that plaintiffs are only alleging negligence by Bordogna based on their joint venture 
theory of liability for Matoza’s negligence. The joint venture theory is discussed above.  

Fourth Cause of  Action (Breach of Contract) 

The Bordogna Defendants challenge the fourth cause of action for breach of contract. “To 
prevail on a cause of action for breach of contract, the plaintiff must prove (1) the contract, (2) 
the plaintiff’s performance of the contract or excuse for nonperformance, (3) the defendant’s 
breach, and (4) the resulting damage to the plaintiff.” (Richman v. Hartley (2014) 224 
Cal.App.4th 1182, 1186.) 

Bordogna argues she cannot be liable for breach of contract because she was not a party to the 
contract with Matoza and no contract existed between her and plaintiffs. (SSUMF, Nos. 21-24.) 
Still, a joint venturer may contractually bind the other parties in the joint venture if he entered 
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into a contract to further the purposes of the joint venture. (Lindner v Friednash (1958) 160 
Cal.App.2d 511, 520.)  

The joint venture theory of liability is discussed above.  

Fifth Cause of Action (Breach of the Covenant of Good Faith and Fair Dealing) 

The Bordogna Defendants challenge the fifth cause of action for breach of the covenant of good 
faith and fair dealing based on the lack of contractual liability.  

The merits of this cause of action depend upon the joint venture theory, discussed above. 

Seventh Cause of Action (Violation of Business & Professions Code § 17200)  

Bordogna argues that plaintiffs cannot show any violation of Business & Professions Code § 
17200. 

California’s unfair competition law prohibits any unlawful, unfair, or fraudulent business act or 
practice. (Bus. & Prof. Code § 17200 et seq.) A claim may be brought under the unfair 
competition law by a person who has suffered injury in fact and has lost money or property as a 
result of unfair competition. (Bus. & Prof. Code § 17204.) Because § 17200 is written in the 
disjunctive, it establishes three varieties of unfair competition–acts or practices which are 
unlawful, or unfair, or fraudulent. (Cel-Tech Communications, Inc. v. Los Angeles Cellular Tel. 
Co. (1999) 20 Cal.4th 163, 180.)  

With regard to this claim, the Bordogna Defendants repeat their arguments asserted against the 
fraud cause of action, including that the Polizzis themselves had hired Matoza with no 
complaints about the results. (SSUMF, Nos. 16, 38.) As discussed, the questions raised here 
regarding the elements of fraud, including whether plaintiffs justifiably relied on factual 
misrepresentations by Bordogna, are disputed, and are appropriately decided by the trier of fact.   

The Motion is denied as to the seventh cause of action.  

Eighth Cause of Action (Declaratory Relief)  

The Bordogna Defendants challenge the eighth cause of action for declaratory relief. The merits 
of this cause of action depend upon the existence of a joint venture and diversion of funds, as 
discussed above. 

Continuance 

Plaintiffs request that the Court continue the hearing on the Motion to allow for additional 
discovery related to the bank account over which Bordogna had signing authority. The 
Bordogna Defendants argue plaintiffs have not made the requisite showing for a continuance. 
They further argue plaintiffs have not been diligent in pursuing the discovery they now claim to 
need, and that the discovery is unlikely to be produced due to privacy concerns of Matoza. 

Code of Civil Procedure section 437c, subd.(h) provides that, if it appears from the affidavits 
submitted in opposition to a summary judgment motion "that facts essential to justify opposition 
may exist but cannot, for reasons stated, then be presented, the court shall deny the motion, or 
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order a continuance to permit affidavits to be obtained or discovery to be had or may make such 
other order as may be just." 

Here, the Court elects not to deny the motion at this time. Plaintiffs have shown that facts may 
exist to justify denial of this Motion, as discussed above. 

Plaintiffs’ counsel has stated he needs additional time to obtain these facts because he only 
learned of the bank account in July of this year. The delay was apparently caused, at least in 
part, by omissions in the Bordogna Defendants’ document productions. This is sufficient to show 
the reason why these facts could not previously be presented. There is no further diligence 
requirement, as suggested by the Bordogna Defendants, but even if there were, plaintiffs have 
demonstrated sufficient diligence. 

The Court finds that further discovery is warranted. There is no trial date set and no prejudice to 
the Bordogna Defendants in waiting until discovery is complete. The hearing on this Motion is 
therefore continued as set forth above. 

Note re: Separate Statements 

Moving parties are advised, in the future, to follow Rules of Court, Rule 3.1350(d)(3) with regard 
to formatting their separate statement. The result of listing facts and evidence in two columns is 
to permit the ready, side-by-side comparison of the stated facts and the evidence. This makes 
the review of this information much easier than requiring the court to refer to two separate 
documents where one should be sufficient. 

  

 3.  TIME:  9:00   CASE#: MSC20-00846 
CASE NAME: SEABRON VS SHAFFER 
HEARING ON MOTION TO/FOR LEAVE TO FILE COMPLT IN INTERVENTION 
FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
 
On June 25, 2020 Contra Costa County filed a motion for an order permitting it to file a 
complaint in intervention in order to raise a subrogation claim. On September 14, 2020 Plaintiff 
Seabron filed a non-opposition to the Contra Costa’s motion. No other party has filed an 
opposition to Contra Costa’s motion. Therefore, the court grants the motion of Contra Costa 
County to file a complaint in intervention seeking to assert its rights of subrogation.  
  

  

 4.  TIME:  9:00   CASE#: MSL18-03273 
CASE NAME: CITIBANK VS. MEDINA 
HEARING ON MOTION TO/FOR TO SET ASIDE NOTICE OF SETTLEMENT FILED 
BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
On June 29, 2020 Plaintiff Citibank filed a motion requesting that this court set aside or vacate 
the previous Notice of Settlement filed by Citibank on February 1, 2019 and to set the case for 
trial.  No opposition to that motion has been filed by the Defendant. Therefore, the Notice of 
Settlement is ordered vacated and the case is re-instated. The court will not order a trial date set 
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until the defendant has an opportunity to appear and have input regarding the specific trial date 
to be set.  
 
The matter is set for a case management conference and trial setting on November 5, 2020 at 
8:30 a.m.  Counsel for the plaintiff shall serve notice on the Defendant for that CMC/trial setting 
date.  
 

  

 5.  TIME:  9:00   CASE#: MSL18-06135 
CASE NAME: LVNV VS. PADILLA 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT PURSUANT TO 
STIPULATION FILED BY LVNV FUNDING LLC 
* TENTATIVE RULING: * 
 
On June 30, 2020 Plaintiff LVNV filed a noticed motion for the entry of judgment pursuant to a 
previously entered stipulation that provided for a judgment to be entered if the Defendant 
defaulted on an agreement otherwise settling the case. 
 
The Defendant has not filed an opposition. Therefore, the motion is granted and judgment shall 
be entered in the amount requested.  

  

 6.  TIME:  9:00   CASE#: MSL19-00890 
CASE NAME: CAPITAL ONE VS SERMENO 
HEARING ON MOTION TO/FOR AMENDMENT OF JUDGMENT FILED BY CAPITAL 
ONE, N.A. 
* TENTATIVE RULING: * 
 
 On February 10, 2020, at a hearing in this court based upon admissions made by the 
defendant, the court entered a judgment in the total amount of $6,790.81 consisting of damages 
of $6,446.31 and costs of $344.50. The final judgment submitted for the court’s signature 
incorrectly indicated the total award of $6,730.81 and the court signed it as submitted. 
 
Plaintiff has filed a noticed motion requesting that this court approve a modification of the final 
judgment to correct the above-noted clerical error.  No opposition has been filed. Therefore, the 
court grants the motion and will sign the corrected judgment submitted by the Plaintiff.  
 

  

 7.  TIME:  9:00   CASE#: MSL19-03934 
CASE NAME: COMENITY VS JACKO 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
COMENITY CARD SERVICES, LLC 
* TENTATIVE RULING: * 
 
 This is a “collections” matter initiated by the filing of a complaint on June 17, 2017. Defendant’s 
answer was filed on July 16, 2019. The matter was initially set for trial in April 2020. That date 
was cancelled due to the closure of the courts caused by the pandemic. 
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Thereafter, Plaintiff filed a notice motion requesting that this court enter judgment on the 
pleadings because the complaint establishes the essential facts to be proved and the 
Defendant’s creates no contested issue of material fact. 
 
The Defendant has not filed an opposition. Therefore the motion is granted and the court will 
sign the proposed judgment submitted by the Plaintiff.  
 

  

 8.  TIME:  9:00   CASE#: MSL20-00101 
CASE NAME: CITIBANK VS JOHNSON 
HEARING ON MOTION TO/FOR SET ASIDE NOTICE OF SETTLEMENT & ENTER 
JUDGMENT FILED BY CITIBANK, N.A. 
* TENTATIVE RULING: * 
 
 Plaintiff Citibank has notified this case that its motion is withdrawn. Counsel is admonished that 
the Plaintiff needs to file a dismissal before this case is complete. 
 

  

 9.  TIME:  9:00   CASE#: MSL20-02110 
CASE NAME: COMDATA VS SCHMIDT AND SOHN'S; 
HEARING ON MOTION TO/FOR QUASH SERVICE FILED BY SCHMIDT AND 
SOHN'S LOGISTICS, LLC, THOMAS SCHMIDT 
* TENTATIVE RULING: * 
 
 On August 17, 2020 this court delayed further hearing or ruling with respect to a motion filed by 
Defendant moving to quash the service of the complaint until Plaintiff filed its proof of service. As 
of August 17, this court had not seen the Plaintiff’s proof of service even though it had been 
submitted to the clerk on August 13, 2020. 
 
This court has now seen the Proof of Service filed by the plaintiff. As a result, this court finds 
that there is a question of fact that can only be resolved by resort to an evidentiary hearing. As  
stated in the court’s tentative ruling on August 17, at any evidentiary hearing, the Plaintiff will 
have the burden of proof by a preponderance of the evidence that the jurisdiction of this court is 
based upon valid service of the complaint and summons. Roy v. Superior Court (2005) 127 
Cal.App.4th 337, 343.) 
 
This case is set for an evidentiary hearing on October 26, 2020 at 1:30 p.m. on the motion to 
quash service. The case management conference previously set for October 5, 2020 at 9:00 
a.m. is vacated and re-scheduled for the same date and time as the evidentiary hearing.  
  

  

10.  TIME:  9:00   CASE#: MSL20-02110 
CASE NAME: COMDATA VS SCHMIDT AND SOHN'S; 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 See Line #9 above.  
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11.  TIME: 10:00   CASE#: MSC16-00036 
CASE NAME: WALKER VS. LORAN 
JURY TRIAL - LONG CAUSE/ 4-5 DAYS DAY(S) 
* TENTATIVE RULING: * 
 
 This case was dismissed on 9/23/2020. 
 

  

12.  TIME: 10:00   CASE#: MSL19-01794 
CASE NAME: CAVALRY SPV VS CRADER 
COURT TRIAL - SHORT (2 HOURS) CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
 The parties are to appear for the trial. Failure to appear without notice to the court or the 
opposing party may result in sanctions being imposed.  
 

  

13.  TIME: 10:00   CASE#: MSL19-03385 
CASE NAME: KELSTIN GROUP, INC. VS SAECHAO 
COURT TRIAL - (1 HOUR) SHORT CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
 The parties are to appear for the trial. Failure to appear without notice to the court or the 
opposing party may result in sanctions being imposed. 
 

  

14.  TIME: 10:00   CASE#: MSL19-06821 
CASE NAME: KELSTIN GROUP VS GRIFFIN 
SPECIAL SET HEARING ON: TRIAL SETTING CONFERENCE SET BY COURT 
* TENTATIVE RULING: * 
 
 The parties are to appear for the trial. Failure to appear without notice to the court or the 
opposing party may result in sanctions being imposed. 
 

  

15.  TIME: 10:00   CASE#: MSL19-07499 
CASE NAME: DISCOVER V. MCCALL 
COURT TRIAL - SHORT (1 HOUR) CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
 Notice of Settlement filed on 9/25/2020. Matter is taken off calendar. 
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16.  TIME: 10:00   CASE#: MSL19-07869 
CASE NAME: DISCOVER VS. BULYGO 
COURT TRIAL - (1 HOUR) SHORT CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
 The parties are to appear for the trial. Failure to appear without notice to the court or the 
opposing party may result in sanctions being imposed. 
 

  

17.  TIME: 10:00   CASE#: MSL19-07957 
CASE NAME: DEPARTMENT STORES VS. BULYGO 
COURT TRIAL - (1 HOUR) SHORT CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
 The parties are to appear for the trial. Failure to appear without notice to the court or the 
opposing party may result in sanctions being imposed. 
 

  

18.  TIME:  1:30   CASE#: MSL14-03640 
CASE NAME: THE BEST SERVICE V. CARTER 
SPECIAL SET HEARING ON: EVIDENTIARY PROCEEDING SET BY THE COURT 
* TENTATIVE RULING: * 
 
The parties are to appear for the trial. Failure to appear without notice to the court or the 
opposing party may result in sanctions being imposed. 
 

 


